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/¶DYRFDW�HW�OD�PpGLDWLRQ�±�HQWUH]�GDQV�OD�GDQVH � 

Introduction 

'H�SOXV�HQ�SOXV�G¶DYRFDWV�V¶LQWpUHVVHQW�j�OD�PpGLDWLRQ�HW�OD�UHFRPPDQGHQW�j�OHXUV�FOLHQWV��
/H� U{OH� GH� O¶DYRFDW� HQ� PpGLDWLRQ� Q¶HVW� FHSHQGDQW� SDV� HQFRUH� ELHQ� FRPSULV� SDU� GH�
QRPEUHX[�FRQIUqUHV�� 

/D�TXHVWLRQ�TXL�VH�SRVH�DXMRXUG¶KXL�Q¶HVW�SDV�GH�VDYRLU�VL�XQ�DYRFDW�GRLW�V¶LQWpUHVVHU�j�OD�
PpGLDWLRQ��PDLV�SOXW{W�FRPPHQW�HW�DYHF�TXHOOH�IRUPDWLRQ�LO�SHXW�DFFRPSDJQHU�VHV�FOLHQWV�
GDQV�OH�SURFHVVXV�GH�PpGLDWLRQ��/D�PpGLDWLRQ�SHXW�HQ�HIIHW�rWUH�GHPDQGpH�SDU�OH�FOLHQW�RX�
SURSRVpH�SDU� O¶DXWUH� SDUWLH�� RX� HQFRUH� UHFRPPDQGpH�SDU� XQ�PDJLVWUDW�� FH� TXL� DUULYH�GH�
SOXV�HQ�SOXV�UpJXOLqUHPHQW1�� 

$� O¶KHXUH�R�� OD� FRPSpWLWLRQ� HQWUH� OHV� DYRFDWV� HW� DYHF�G¶DXWUHV�SURIHVVLRQV� IDLW� UDJH�� HW�
IDFH� j� OD� PXOWLSOLFDWLRQ� GHV� VLWHV� GH� FRQVXOWDWLRQ� HQ� OLJQH� HW� DXWUHV� WHQWDWLYHV� GH�
GLJLWDOLVDWLRQ� GH� OD� SURIHVVLRQ�� � O¶DYRFDW� GRLW� PRGHUQLVHU� VD� IDoRQ� GH� WUDYDLOOHU� HW��
GLYHUVLILHU�VHV�VHUYLFHV��(Q�SDUWLFXOLHU��O¶DYRFDW�GRLW�SULYLOpJLHU�OHV�VHUYLFHV�R��OD�UHODWLRQ�
LQWHUSHUVRQQHOOH� DYHF� VRQ� FOLHQW� HVW� LPSRUWDQWH�� HW� R�� OH� FRQVHLO� HW� O¶DFFRPSDJQHPHQW�
VRQW� RPQLSUpVHQWV�� /D� PpGLDWLRQ� V¶LQVqUH� DLQVL� VWUDWpJLTXHPHQW� GDQV� OHV� QRXYHDX[�
VHUYLFHV�TXH�O¶DYRFDW�GRLW�RIIULU�j�VHV�FOLHQWV� 

/D�SUpVHQWH�FRQWULEXWLRQ�HVW�XQH�UpIOH[LRQ�VXU�OH�U{OH�GH�O¶DYRFDW�HQ�WDQW�TXH�FRQVHLO�GDQV�
OH�FDGUH�GH�OD�PpGLDWLRQ2� 

                                                         
  Avocate et médiatrice 
 
1  Les permanences de médiation se multiplient au sein des tribunaux, permettant aux magistrats 

G¶HQYR\HU�OHV�SDUWLHV�HW�OHXUV�DYRFDWV�GXUDQW�OHV�DXGLHQFHV�YHUV�GHV�PpGLDWHXUV�SRXU�rWUH�LQIRUPpV��$�
WLWUH�G¶H[HPSOH��YRLU�OD�GLUHFWLYH�VXU�OD�SHUPDQHQFH�GH PpGLDWLRQ�GH�O¶2UGUH�MXGLFLDLUH�YDXGRLV��)$2�
± Vaud du 8 mai 2018 et consultez https://www.vd.ch/themes/justice/conseils-et-assistance/mediation 
-en-matiere-FLYLOH���FRQVXOWp�OH��������������9RLU�pJDOHPHQW�O¶DUWLFOH�© /¶HQWHQWH�KRUV�SURFqV�LQVSLUH�
Genève ª�FRQVDFUp�j�OD�SHUPDQHQFH�GH�PpGLDWLRQ�GH�O¶2UGUH�MXGLFLDLUH�YDXGRLV��SDUX�GDQV�OH�MRXUQDO�
24 heures du 19 février 2018.  

2  ,O�QH�V¶DJLW�SDV�LFL�GH�SDUOHU�GX�U{OH�GX�PpGLDWHXU��PDLV�ELHQ�GH�O¶DYRFDW�TXL�DFFRPSDJQH�VRQ�FOLHQW�HQ�
médiation et qui devient « avocat-conseil en médiation ».  
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'HSXLV�O¶HQWUpH�GH�OD�PpGLDWLRQ�GDQV�OH�&RGH�GH�SURFpGXUH�FLYLOH��&3&���OD�SUDWLTXH�GHV�
PRGHV�DPLDEOHV��GRQW�OD�PpGLDWLRQ��VH�GpYHORSSH�HQ�6XLVVH��/HV�IRUPDWLRQV�XQLYHUVLWDLUHV�
HW� GDQV� OHV� +DXWHV� (FROHV� VH� PXOWLSOLHQW�� /D�PpGLDWLRQ� HVW� GHYHQXH� XQH� GHV�PDWLqUHV�
LPSRUWDQWHV�HW�LQFRQWRXUQDEOHV�GDQV�OD�IRUPDWLRQ�DFDGpPLTXH�HW�SURIHVVLRQQHOOH�� 

3RXU�OHV�DYRFDWV�TXL�HQWUHQW�GDQV�OD�SURIHVVLRQ��OH�U{OH�G¶DYRFDW-FRQVHLO�HQ�PpGLDWLRQ�IDLW�
QDWXUHOOHPHQW� SDUWLH� GHV� VHUYLFHV� TX¶LOV� RIIULURQW� j� OHXUV� FOLHQWV�� DX�PrPH� WLWUH� TXH� OH�
FRQVHLO�MXULGLTXH��OD�UHSUpVHQWDWLRQ�HQ�MXVWLFH�HW�OD�QpJRFLDWLRQ� 

/¶DYRFDW� Q¶HVW� SOXV� DXMRXUG¶KXL� H[FOXVLYHPHQW� XQ� QpJRFLDWHXU� LQWUDQVLJHDQW� RX� XQ�
JXHUULHU�� /HV� FOLHQWV� DWWHQGHQW� GH� OHXUV� DYRFDWV� TX¶LOV� OHV� FRQVHLOOHQW�� OHV� JXLGHQW�� OHV�
UDVVXUHQW� HW� OHV� UHQVHLJQHQW� VXU� OHV� GLIIpUHQWV� PRGHV� GH� UpVROXWLRQ� GHV� FRQIOLWV� HW� SDV�
XQLTXHPHQW� VXU� OD� SURFpGXUH� MXGLFLDLUH�� 2Q� SHXW� GLUH� TX¶LO� \� D� XQ� FKDQJHPHQW� GH�
SDUDGLJPH�HW�XQH�pYROXWLRQ�VRFLRORJLTXH�GDQV�OH�UDSSRUW�HQWUH�OH�FOLHQW�HW�VRQ��DYRFDW3�� 

/¶DYRFDW�D�W-LO�XQ�U{OH�VSpFLILTXH�j�MRXHU�GDQV�OH�FDGUH�GX�SURFHVVXV�GH�PpGLDWLRQ "�(VW-LO�
MXVWH� XQ� ILJXUDQW�� DSSHOp� j� LQWHUYHQLU� XQLTXHPHQW� HQ� FDV� G¶pFKHF� GX� SURFHVVXV� SRXU�
DFFRPSDJQHU�VRQ�FOLHQW�DX�WULEXQDO "�<�D-W-LO�XQ�LQWpUrW�SRXU�O¶DYRFDW�j�DFFRPSDJQHU�VRQ�
FOLHQW�HQ�PpGLDWLRQ "�<�D-W-LO�GLIIpUHQWHV�IDoRQV�G¶DFFRPSDJQHU�VRQ�FOLHQW�HQ�PpGLDWLRQ "�
(VW-FH� UHQWDEOH� SRXU� O¶DYRFDW "� &HV� TXHVWLRQV� VHURQW� DERUGpHV� VXFFHVVLYHPHQW� GDQV� OH�
FDGUH�GH�FHWWH�FRQWULEXWLRQ� 

I. La médiation : Définition ± Processus ± Parties 

/D�PpGLDWLRQ�HVW�XQ�SURFHVVXV�YRORQWDLUH�GH�SUpYHQWLRQ��GH�JHVWLRQ�HW�GH�UpVROXWLRQ�GHV�
FRQIOLWV�SDU�OHTXHO�XQ�PpGLDWHXU�DLGH�OHV�SDUWLHV�j�WURXYHU�XQH�VROXWLRQ�DPLDEOH�HW�GXUDEOH�
DX�FRQIOLW�TXL�OHV�RSSRVH��/H�PpGLDWHXU�HVW�XQ�WLHUV�QHXWUH��LQGpSHQGDQW�HW�LPSDUWLDO�� 

/H� FDUDFWqUH� YRORQWDLUH� GH� OD� PpGLDWLRQ� HVW� XQ� VXMHW� LPSRUWDQW� HW� TXL� IDLW� O¶REMHW� GH�
QRPEUHX[�GpEDWV�HQ�6XLVVH�HW�DX�QLYHDX�HXURSpHQ4��(Q�6XLVVH�� OD� UqJOH�TXL�SUpYDXW�HVW�

                                                         
3  Un changement similaire est intervenu il y quelques années dans le rapport entre le patient et son 

PpGHFLQ�� /D� SURIHVVLRQ� G¶DYRFDW� VH� WURXYH� DX� F°XU� G¶XQH� pYROXWLRQ� VRFLpWDOH� VLPLODLUH� HW� LO� HVW�
LPSRUWDQW�G¶HQ�SUHQGUH�OD�PHVXUH�SRXU�UpSRQGUH�DX[�GHPDQGHV�GHV�FOLHQWV�� 

4  Arrrt du Tribunal fédéral 4A_628/2015 du 16 mars 2016 ; C. LÉVY, La sanction de l'inexécution des 
clauses de conciliation et de médiation, RSPC 05/2016, pp. 559-566 ; Rapport du Parlement 
européen, Legal and Parliamentary Affairs on « µ5HERRWLQJ¶� WKH� 0HGLDWLRQ� GLUHFWLYH », 2014, 
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/493042/IPOL-JURI_ET(2014) 
493042_EN.pdf; voir également le rapport du Parlement européen de 2016 sur « The implementation 
of the Mediation directive », 29 novembre 2016, http://www.europarl. europa.eu/RegData/etudes 
/IDAN/2016/571395/IPOL_IDA(2016)571395_EN.pdf (consultés le 25.06.2018). 
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TXH�OHV�SDUWLHV�VRQW�OLEUHV�G¶HQWUHU�HW�GH�VRUWLU�GH�OD�PpGLDWLRQ�TXDQG�HOOHV�OH�VRXKDLWHQW5��
&¶HVW�j�OD� IRLV�XQH�SDUWLFXODULWp�GH� OD�PpGLDWLRQ�HW�XQH� IRUFH�GX�SURFHVVXV��7DQW�TXH�OHV�
SDUWLHV�VRQW�HQJDJpHV�GDQV�XQH�PpGLDWLRQ��PrPH�VL�HOOHV�VRQW�HQ�GpVDFFRUG�VXU�WRXW��HOOHV�
VRQW�HQ�WRXW�FDV�G¶DFFRUG�VXU�OH�IDLW�GH�FKHUFKHU�XQH�VROXWLRQ�� 

,O�DUULYH�HQFRUH�VRXYHQW�TXH�OHV�DYRFDWV�QH�SDUWLFLSHQW�SDV�j�OD�PpGLDWLRQ��FRQVLGpUDQW�TXH�
VL� OHXU� FOLHQW� FKRLVLW� FH� SURFHVVXV�� LOV� Q¶DXURQW� ULHQ� j� IDLUH�� &H� Q¶HVW� SDV� H[DFW��
/¶DFFRPSDJQHPHQW� GX� FOLHQW� GDQV� OH� SURFHVVXV�GH�PpGLDWLRQ�� TXH� O¶DYRFDW� VRLW� RX�QRQ�
SUpVHQW�DX[�VpDQFHV�DYHF�OH�PpGLDWHXU��SHXW�V¶DYpUHU�XWLOH�YRLUH�GpWHUPLQDQW�SRXU�OH�FOLHQW�
HW�SRXU�OD�UpXVVLWH�GH�OD�PpGLDWLRQ��� 

6HORQ�&$7+(5,1(�(00$18(/��RQ�SHXW�LGHQWLILHU�VL[�pWDSHV�FOHIV�GDQV�OHVTXHOOHV�O¶DYRFDW�
D�XQ�U{OH�j�MRXHU�HQ�OLHQ�DYHF�OH�SURFHVVXV�GH�PpGLDWLRQ6�� 

� LQIRUPHU�VRQ�FOLHQW�GH�O¶H[LVWHQFH�GHV�PRGHV�DPLDEOHV��GRQW�OD�PpGLDWLRQ � 

� pYDOXHU�OD�SHUWLQHQFH�RX�QRQ�GX�UHFRXUV�j�OD�PpGLDWLRQ � 

� FRQYDLQFUH�VRQ�FOLHQW�HW�O¶DYRFDW�GH�O¶DXWUH�SDUWLH�GH�O¶LQWpUrW�GH�OD�PpGLDWLRQ � 

� SUpSDUHU�VRQ�FOLHQW�j�OD�SUHPLqUH�UHQFRQWUH�GH�PpGLDWLRQ �� 

� DFFRPSDJQHU�VRQ�FOLHQW�WRXW�DX�ORQJ�GX�SURFHVVXV � 

� UpGLJHU�XQ�DFFRUG�GH�PpGLDWLRQ�HW�GHPDQGHU�OD�UDWLILFDWLRQ�GH�O¶DFFRUG��OH�FDV�pFKpDQW� 

1RXV�DOORQV�H[DPLQHU�SOXV�HQ�GpWDLO�WURLV�VWDGHV�HQ� OLHQ�DYHF� OH�SURFHVVXV�GH�PpGLDWLRQ�
�$YDQW�±�3HQGDQW�±�$SUqV��HW�OD�FRQWULEXWLRQ�VSpFLILTXH�GH�O¶DYRFDW�j�FKDTXH�VWDGH�� 

                                                         
5  Sous réserve de dispositions contractuelles, voir note 4. Dans le cadre de la médiation en entreprise, 

YRLU�pJDOHPHQW� O¶DUUrW�GX�7ULEXQDO� IpGpUDO�GX���PDL������� ��&B���������� LPSRVDQW�DX[� HQWUHSULVHV�
« la désignation d’une personne de confiance dans le but de prévenir les conflits internes pouvant 
survenir en son sein ». 

6  C. EMMANUEL, « Le coaching du client en médiation familiale », Commission ouverte du Barreau de 
Paris, Modes amiables de résolution des différends, Présentation disponible sous : 
http://www.avocatparis.org/system/files/worksandcommissions/coaching_avocat_mediation_ce_2_de
cembre_2015.pdf (consulté le 25.06.2018). Voir également B. SAMBETH GLASNER et F. PASTORE, 
5{OHV�HW�FRQWULEXWLRQV�GH�O¶DYRFDW�HQ�PpGLDWLRQ��5HYXH�GH�O¶DYRFDW��������� ; C.IMHOOS, Le rôle de 
O¶DYRFDW�HQ�PpGLDWLRQ�FRPPHUFLDOH��&UpDWLRQ�G¶(QWUHSULVHV��Q����MXLQ������ 



CINTHIA LÉVY 

124 
 

II. 5{OH�GH�O¶DYRFDW�DYDQW�OH�SURFHVVXV�GH�PpGLDWLRQ : 
O¶DYRFDW��FRQVHLO�LQGLVSHQVDEOH 

/RUVTX¶XQ�FOLHQW�V¶DGUHVVH�j�XQ�DYRFDW�� LO� VRXKDLWH� GDQV�XQ�SUHPLHU� WHPSV�rWUH� LQIRUPp�
VXU�VHV�GURLWV�HW� VXU� O¶DQDO\VH�GH�VRQ�GRVVLHU��/¶DYRFDW�GRLW�FRPSOpWHU�FHWWH�DQDO\VH�SDU�
XQH� H[SOLFDWLRQ� GHV� GLIIpUHQWV�PRGHV� GH� UpVROXWLRQ� GHV� FRQIOLWV� j� GLVSRVLWLRQ� SRXU� VRQ�
FOLHQW�� /H� U{OH� GH� O¶DYRFDW� HVW� SULPRUGLDO� SRXU� JXLGHU� VRQ� FOLHQW� YHUV� OH� PRGH� GH�
UpVROXWLRQ�GHV�FRQIOLWV�OH�SOXV�DGDSWp�DX�GRVVLHU�HW�DX[�SHUVRQQHV�FRQFHUQpHV�� 

'DQV� OD� SUDWLTXH� FODVVLTXH� GH� O¶DYRFDW�� LO� V¶DJLUD� OH� SOXV� VRXYHQW� GH� WUDQVLJHU� GDQV� XQ�
SUHPLHU�WHPSV�HW�G¶HQWDPHU�XQH�SURFpGXUH�MXGLFLDLUH�VL�OD�QpJRFLDWLRQ�Q¶DERXWLW�SDV�� 

'HSXLV�O¶HQWUpH�HQ�YLJXHXU�GHV�DUWLFOHV�����j�����GX�&3&�SRUWDQW�VXU�OD�PpGLDWLRQ��HW�OHV�
UqJOHV�FDQWRQDOHV�HW�GpRQWRORJLTXHV�TXL�RQW�VXLYL7��O¶DYRFDW�D�O¶REOLJDWLRQ�GH�SDUOHU�j�VRQ�
FOLHQW�GHV�PRGHV�DPLDEOHV��GRQW�OD�FRQFLOLDWLRQ�REOLJDWRLUH�HW�OD�PpGLDWLRQ8��/D�IRUPDWLRQ�
GHV�DYRFDWV�DX[�PRGHV�DPLDEOHV�HVW�LQGLVSHQVDEOH�SRXU�SRXYRLU�FRQVHLOOHU� OHV�FOLHQWV�HW�
OHV� UDVVXUHU� DYHF� GHV� pOpPHQWV� FRQFUHWV9�� /¶DYRFDW� SRXUUD� pJDOHPHQW� HQWDPHU� DYHF� OH�
FRQVHLO�GH� O¶DXWUH�SDUWLH�XQ�GLDORJXH�FRQVWUXFWLI�VXU�OH�FKRL[�GX�SURFHVVXV�GH�UpVROXWLRQ�
GHV�FRQIOLWV�j�HQYLVDJHU��GDQV�O¶LQWpUrW�GHV�SDUWLHV�� 

-H� VRXKDLWH� VRXOLJQHU� TXH� FRQWUDLUHPHQW� DX[� FUDLQWHV� GH� FHUWDLQV� FRQIUqUHV�� SURSRVHU� OD�
PpGLDWLRQ� GDQV� XQ� GRVVLHU� j� XQ� DXWUH� FRQIUqUH� HVW� XQ� VLJQH� GH� JHVWLRQ� VDLQH� HW�
FRQVWUXFWLYH�G¶XQ�GRVVLHU��TXL�Q¶D�ULHQ�j�YRLU�DYHF�OHV�IRUFHV�RX�OHV�IDLEOHVVHV�UHODWLYHV�GX�
GRVVLHU��&H�Q¶HVW�HQ� WRXW�FDV�SDV�XQ�VLJQH�GH� IDLEOHVVH��ELHQ�DX�FRQWUDLUH��$ORUV�TXH� OHV�
MHXQHV� DYRFDWV� SRXUUDLHQW� DYRLU� XQ� DYDQWDJH�GDQV� OD� IDFLOLWp� GX� UHFRXUV� j� OD�PpGLDWLRQ��
pWDQW� GRQQp� TX¶LOV� DXURQW� SRXU� OD� SOXSDUW� pWp� IRUPpV� j� OD� PpGLDWLRQ� GDQV� OHXU� FXUVXV�
XQLYHUVLWDLUH�� MH� SHUoRLV� LFL� XQ� DYDQWDJH� SRXU� OHV� DYRFDWV� SOXV� H[SpULPHQWpV�� (Q� HIIHW��

                                                         
7  Par exemple ��OHV�UHFRPPDQGDWLRQV�GX�&RQVHLO�GH�O¶2UGUH�HQ�PDWLqUH�GH�PpGLDWLRQ�GX���PDUV�������

Ordre des avocats vaudois, disponible sous : http://www.mediation-oav.ch/images/ uploaded 
�ILOH�5HFRPPDQGDWLRQVB2$9�SGI��FRQVXOWp� OH��������������9RLU�pJDOHPHQW� O¶DUWLFOH����DO� 2 des Us 
et Coutumes Genevois. 

8  M. SCHALLER REARDON��'H�O¶LPSRUWDQFH�SRXU�OHV�DYRFDWV�GH�V¶LQYHVWLU�GDQV�OD�PpGLDWLRQ��5HYXH�GH�
O¶DYRFDW����������SS�����-�����VSpF��S�������/¶DXWHXUH� FLWH�pJDOHPHQW� OH�%kWRQQLHU�ELKAIM dans la 
SUpIDFH� GH� O¶RXYUDJH� © La résolution amiable des différends en Suisse ± interactions pour une 
meilleure résolution des litiges entre justice traditionnelle et modes consensuels », 
J. A. MIRIMANOFF, Stämpfli, Berne 2016 ; PH. MASPOLI, La justice vaudoise pousse les ennemis à 
V¶HQWHQGUH�KRUV-procès, Journal 24 heures du 17 août 2017. 

9  B. SAMBETH GLASNER, « /¶DYRFDW�SHXW devenir un coach de médiation », Plaidoyer, 2/11 ; Check list 
SRXU� OHV� DYRFDWV�� pODERUpH� SDU� OD� &KDPEUH� GH� PpGLDWLRQ� GH� O¶2UGUH� GHV� DYRFDWV� YDXGRLV��
http://www.mediation-oav.ch/images/uploaded/file/Check-List-Avocat-tableau.pdf (consulté le 
25.06.2018); A QRWHU� XQH� LQLWLDWLYH� LQWpUHVVDQWH� GH� OD�&RPPLVVLRQ�$'5�GH� O¶2UGUH�GHV� DYRFDWV� GH�
Genève : Projet pilote Avocat-Expert dans la médiation du 4 avril 2017. 
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FHX[-FL� RQW� O¶KDELWXGH� GH� JpUHU� GHV� FOLHQWV� GLIILFLOHV� HW� GHV� VLWXDWLRQV� WHQGXHV�� ,OV� RQW�
DFTXLV� XQH� FHUWDLQH� PDWXULWp� QRQ� VHXOHPHQW� HQ� UDLVRQ� GH� OHXU� kJH� PDLV� DXVVL� GH� OHXU�
H[SpULHQFH�GH�YLH� HW� GH� OHXU� SDUFRXUV� SURIHVVLRQQHO��&HV� DSWLWXGHV�SRXUURQW� DLQVL� DLGHU�
GDQV� OH� FDGUH� GH� OD� PpGLDWLRQ� j� © FDOPHU� OH� MHX ª�� j� PHWWUH� HQ� SHUVSHFWLYH� FHUWDLQV�
GpERUGHPHQWV�HW�j�UDVVXUHU�HW�JXLGHU�OHV�SHUVRQQHV�HQ�FRQIOLW�� 

'H�SOXV��LQGpSHQGDPPHQW�GH�O¶LQWpUrW�GH�OD�PpGLDWLRQ�SRXU�OHV�FOLHQWV�TXDQG�FH�SURFHVVXV�
HVW� UHFRPPDQGp10�� O¶DYRFDW� D� pJDOHPHQW� XQ� LQWpUrW� SHUVRQQHO� HQ� WDQW� TXH� FRQVHLO�� j�
UHFRPPDQGHU� OD� PpGLDWLRQ� j� VHV� FOLHQWV11�� � ,O� V¶DJLUD� SDU� H[HPSOH� GH� OD� SRVVLELOLWp�
G¶HQWUHU� GDQV� XQ� SURFHVVXV� VWUXFWXUp� R�� OD� FUpDWLYLWp� HW� OD� IOH[LELOLWp� VRQW� SULYLOpJLpHV��
/¶DYRFDW�DXUD�DXVVL�OD�VDWLVIDFWLRQ�G¶XWLOLVHU�O¶HQVHPEOH�GH�VHV�FRPSpWHQFHV��MXULGLTXHV�HW�
LQWHUSHUVRQQHOOHV��HW�VRQ�H[SpULHQFH�SRXU�FRQVWUXLUH�DYHF�VRQ�FOLHQW�SOXW{W�TXH�FRPEDWWUH�
DX�QRP�GH� VRQ� FOLHQW��/¶LQWpUrW� GH� O¶DYRFDW� HVW� pJDOHPHQW� SUpVHQW� GDQV� OD� GLYHUVLWp� GHV�
VHUYLFHV�TX¶LO�SHXW�RIIULU�j�VRQ�FOLHQW�HW�SUDWLTXHU��DYHF�PRLQV�GH�FRQWUDLQWHV�HW�SOXV�GH�
OLEHUWp��8Q�DXWUH�DYDQWDJH�GH� OD�PpGLDWLRQ�SRXU� O¶DYRFDW�HVW� O¶LQWpUrW�G¶DYRLU�XQ�QRXYHO�
RXWLO� SRXU� JpUHU� GHV� GRVVLHUV� GpOLFDWV� HW� FKDUJpV� pPRWLRQQHOOHPHQW� HQ� GHKRUV� G¶XQH�
SURFpGXUH�TXL�UpSRQG�UDUHPHQW�DX[�EHVRLQV�UpHOV�GX�FOLHQW� 

/D� SUDWLTXH� GH� OD� PpGLDWLRQ� SHXW� HQ� RXWUH� rWUH� XQH� DFWLYLWp� WRXW� j� IDLW� UHQWDEOH� SRXU�
O¶DYRFDW�GDQV�OD�PHVXUH�R��HOOH�YLHQW�V¶DMRXWHU�j�VHV�DXWUHV�DFWLYLWpV�SOXV�WUDGLWLRQQHOOHV��
&HWWH� SUDWLTXH�SRXUUD� DLQVL� OXL� DSSRUWHU� GH�QRXYHDX[�PDQGDWV� HW� XQH� IOH[LELOLWp� GDQV� OD�
JHVWLRQ�GH�PDQGDWV�H[LVWDQWV�OXL�SHUPHWWDQW�GH�SURSRVHU�GH�QRXYHOOHV�SLVWHV�j�VHV�FOLHQWV��
/¶DYRFDW�SRXUUD��JUkFH�j�OD�PpGLDWLRQ��ILQDOLVHU�SOXV�UDSLGHPHQW�FHUWDLQV�GRVVLHUV�SRXU�VH�
FRQVDFUHU� j� G¶DXWUHV� GRVVLHUV� pJDOHPHQW� UHQWDEOHV� YRLUH� SOXV� UHQWDEOHV�� 'XUDQW� OD�
PpGLDWLRQ��O¶DYRFDW�SRXUUD�WUDYDLOOHU�GDQV�OH�GRVVLHU�GH�IDoRQ�SOXV�LQWHQVH�VXU�XQH�SpULRGH�
SOXV� FRXUWH�� FH� TXL� SHXW� V¶DYpUHU� UHQWDEOH� pJDOHPHQW�� /¶H[SpULHQFH� DFTXLVH� HQ�
DFFRPSDJQDQW� GHV� FOLHQWV� HQ� PpGLDWLRQ� SRXUUD� GHYHQLU� XQ� FULWqUH� GH� PDUNHWLQJ� HW�
FRQWULEXHU�j�OD�UpSXWDWLRQ�GH�O¶DYRFDW��FH�TXL�DXUD�FHUWDLQHPHQW�XQH�LQFLGHQFH�SRVLWLYH�VXU�
OD�UHQWDELOLWp�GH�O¶pWXGH12� 

,O� DUULYH� HQFRUH� WURS� VRXYHQW� TXH� OHV� SDUWLHV� VRLHQW� UHQYR\pHV� HQ� PpGLDWLRQ� SRXU� OHV�
PDXYDLVHV�UDLVRQV��-¶HQWHQGV�SDUIRLV�GHV�DYRFDWV�RX�GHV�MXJHV�GLUH ��© Je ne sais vraiment 
plus comment faire avec ces gens là, alors je les ai envoyés en médiation ª� RX�
© franchement, je n’y crois pas, j’ai dit aux parties d’essayer, on verra bien ª� 

                                                         
10  Ibidem, Check list pour les avocats. 
11  C. LÉVY��/HV�DYDQWDJHV�GH�OD�PpGLDWLRQ�SRXU�O¶DYRFDW��5HYXH GH�O¶DYRFDW�������������SS�����-476. 
12  C. LÉVY et L. TILLE, Comment rendre la médiation rentable pour les avocats, Plaidoyer 2/2017, 

pp. 20-23. 



CINTHIA LÉVY 

126 
 

'DQV�G¶DXWUHV�FDV��OHV�SDUWLHV�DUULYHQW�HQ�PpGLDWLRQ�FRQYDLQFXHV�TX¶HOOHV�SRXUURQW�REWHQLU�
WRXW�FH�TX¶HOOHV�UpFODPHQW�HQ�SURFpGXUH��j�PRLQGUHV�IUDLV�HW�SOXV�UDSLGHPHQW��SXLVTXH�WRXW�
VLPSOHPHQW�OHXU�DYRFDW�OHXU�D�GLW�TX¶HOOHV�DYDLHQW�UDLVRQ�� 

&H�Q¶HVW�SDV�XQH�ERQQH�IDoRQ�G¶HQWDPHU�XQH�PpGLDWLRQ��6RXYHQW�OHV�PpGLDWHXUV�GRLYHQW�
SDVVHU�XQ� WHPSV�FRQVLGpUDEOH�j�© UpSDUHU� OHV�SRWV�FDVVpV ª�DYDQW�GH�SRXYRLU�HQWDPHU� OH�
WUDYDLO�GH�PpGLDWLRQ�� 

,O�PH� VHPEOH� TX¶XQ� IDFWHXU� GpWHUPLQDQW� SRXU� UHQYR\HU� HQ�PpGLDWLRQ� HVW� G¶HQWUHYRLU� OD�
SRVVLELOLWp�TXH�OHV�SDUWLHV��GDQV�OH�FDGUH�GX�GLDORJXH�TXL�VHUD�PLV�HQ�SODFH�HQ�PpGLDWLRQ��
SXLVVHQW� SUHQGUH� HQ� FRQVLGpUDWLRQ� OD� UpDOLWp� HW� OD� YLVLRQ� GH� O¶DXWUH� GDQV� O¶pTXDWLRQ� TXL�
PqQHUD�YHUV�XQH�VROXWLRQ��6L�OD�VHXOH�FKRVH�TXL�DQLPH�YRWUH�FOLHQW�HVW�G¶LPSRVHU�j�O¶DXWUH�
VD�YLVLRQ�GHV�IDLWV��GX�GURLW�HW�GX�GRVVLHU��VD�IDoRQ�GH�SHQVHU�HW�VHV�SHUFHSWLRQV�SDUFH�TX¶LO�
D� UDLVRQ� HW� TXH� O¶DXWUH� D� WRUW� ±� QH�SHUGH]�SDV�YRWUH� WHPSV� HQ�PpGLDWLRQ��6L� SDU� FRQWUH��
YRXV�YR\H]�OD�SRVVLELOLWp�RX�OD�QpFHVVLWp�GH�SUHQGUH�HQ�FRQVLGpUDWLRQ�OD�YLVLRQ�GH�O¶DXWUH�
SRXU�FRQVWUXLUH�OH�IXWXU�SDUFH�TXH�OH�OLHQ�VHUD�PDLQWHQX��RX�SDUFH�TXH�OHV�SDUWLHV�YHXOHQW�
VH�VpSDUHU�GLJQHPHQW��UDSLGHPHQW�HW�LQWHOOLJHPPHQW��DORUV�OD�PpGLDWLRQ�HVW�FHUWDLQHPHQW�
XQH�YRLH�LQWpUHVVDQWH�HW�HOOH�GRLW�rWUH�UHFRPPDQGpH� 

$X-GHOj�GH�FHV�FRQVLGpUDWLRQV��F¶HVW�DX�FOLHQW�GH�GpFLGHU�FH�TXL�HVW�OH�PLHX[�SRXU�OXL�� 

/D�PpGLDWLRQ�SHXW�rWUH�SURSRVpH�j�WRXV�OHV�VWDGHV�GH�OD�SURFpGXUH��6L�OD�PpGLDWLRQ�YRXV�
SDUDvW�LQWpUHVVDQWH�GDQV�OD�VLWXDWLRQ�PDLV�TX¶HOOH�Q¶HVW�SDV�HQYLVDJHDEOH�GDQV�XQ�SUHPLHU�
WHPSV�HQ� UDLVRQ�GH� O¶DQLPRVLWp�H[LVWDQWH�HQWUH� OHV�SDUWLHV�� LO�SRXUUDLW�rWUH� LQWpUHVVDQW�GH�
SURSRVHU�FHWWH�SLVWH�XOWpULHXUHPHQW��FRPPH�OH�SUpYRLW�G¶DLOOHXUV�O¶DUWLFOH�����&3&�� 

/HV�PpGLDWHXUV�� OHV� DYRFDWV� HW� OHV�PDJLVWUDWV� GRLYHQW� WUDYDLOOHU� HQVHPEOH� SRXU� FODULILHU�
O¶LQWHUDFWLRQ� HQWUH� OD� PpGLDWLRQ�� OD� FRQFLOLDWLRQ� HW� OD� SURFpGXUH�� HW� VLPSOLILHU� OHV�
LQIRUPDWLRQV� WUDQVPLVHV� DX[�SDUWLHV� FRQFHUQpHV�� FH� TXL� IDFLOLWHUD� OD�PLVH� HQ�°XYUH�GHV�
PpGLDWLRQV�HW�OH�OLHQ�DYHF�OHV�SURFpGXUHV�HQ�FRXUV13� 

III. 5{OH�GH�O¶DYRFDW�SHQGDQW�OH�SURFHVVXV�GH�PpGLDWLRQ : 
O¶DYRFDW�SDUWHQDLUH� 

8QH�IRLV�OH�FKRL[�GX�SURFHVVXV�GH�PpGLDWLRQ�DYHF�VRQ�SURSUH�FOLHQW�HW�O¶DFFRUG�GH�O¶DXWUH�
SDUWLH�REWHQX��O¶DYRFDW�D�XQ�U{OH�j�MRXHU�WRXW�DX�ORQJ�GX�SURFHVVXV�� 

                                                         
13  &¶HVW�SUpFLVpPHQW�FHWWH�FROODERUDWLRQ�HQWUH�PDJLVWUDWV��PpGLDWHXUV�HW�DYRFDWV�TXL�D�pWp�PLVH�HQ�SODFH�

GDQV�OH�FDGUH�GH�OD�SHUPDQHQFH�GH�PpGLDWLRQ�GH�O¶2UGUH�MXGLFLDLUH�YDXGRLV��YRLU�QRWH���� 
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,O�IDXW�UHOHYHU�TXH�VHORQ�O¶DUWLFOH�����&3&�O¶DYRFDW�HVW�WHQX�j�OD�PrPH�FRQILGHQWLDOLWp�TXL�
V¶DSSOLTXH� j� VRQ� FOLHQW� SRXU� O¶HQVHPEOH� GHV� pFKDQJHV� LQWHUYHQXV� GDQV� OH� FDGUH� GH� OD�
PpGLDWLRQ� 

/¶DYRFDW�SHXW�rWUH�SUpVHQW�RX�QRQ�DX[�VpDQFHV�LQGLYLGXHOOHV�RX�SOpQLqUHV�GH�PpGLDWLRQ��,O�
DUULYH�TXH� OHV�DYRFDWV�VRLHQW�SUpVHQWV�DX[�HQWUHWLHQV�SUpDODEOHV�SRXU�DFFRPSDJQHU� OHXUV�
FOLHQWV��UHQFRQWUHU�OH�PpGLDWHXU�HW�PHWWUH�HQ�SODFH�OD�PpGLDWLRQ��SXLV��G¶HQWHQWH�DYHF�OHXUV�
FOLHQWV��TX¶LOV�QH�SDUWLFLSHQW�SDV�DX[�VpDQFHV�SOpQLqUHV�XOWpULHXUHV�� 

/H� U{OH� GH� O¶DYRFDW� QH� VH� OLPLWH� FHSHQGDQW� SDV� j� XQH� SUpVHQFH� DX[� VpDQFHV� DYHF� OH�
PpGLDWHXU��2XWUH�VRQ�U{OH�HVVHQWLHO�GDQV� OH�FKRL[�GX�SURFHVVXV� �YRLU�SRLQW���FL-GHVVXV���
O¶DYRFDW�GHYUD�SUpSDUHU�VRQ�FOLHQW�DX[�GLIIpUHQWHV�VpDQFHV�GH�PpGLDWLRQ��&HOD�VLJQLILH�QRQ�
VHXOHPHQW�H[DPLQHU�DYHF�OH�FOLHQW�OHV�DVSHFWV�MXULGLTXHV�GX�GRVVLHU��PDLV�DXVVL�OHV�HQMHX[�
IRQGDPHQWDX[�VWUDWpJLTXHV��pPRWLRQQHOV�HW�ILQDQFLHUV��,O�IDXW�UDSSHOHU�TXH�SRXU�PDLQWHQLU�
VD�QHXWUDOLWp�� OH�PpGLDWHXU� QH�GRQQH�SDV�G¶DYLV�HQ�GURLW�DX[�SDUWLHV�GDQV� OH�FDGUH�GH� OD�
PpGLDWLRQ14��&¶HVW�OH�U{OH�GH�O¶DYRFDW��HW�FH�U{OH�GHPHXUH�LQWDFW�ORUVTXH�OHV�SDUWLHV�VRQW�HQ�
PpGLDWLRQ�� 

/¶DQDO\VH�TXH�O¶DYRFDW�IDLW�DYHF�VRQ�FOLHQW�SRXUUD�QRWDPPHQW�SRUWHU�VXU�OHV�EHVRLQV��OHV�
LQWpUrWV� HW� OHV� FUDLQWHV� GX� FOLHQW� ±� WRXV� FHV� pOpPHQWV� LPSRUWDQWV� TXL� DXURQW�
LPPDQTXDEOHPHQW� XQH� LQIOXHQFH� GDQV� OD� PpGLDWLRQ� FDU� F¶HVW� FH� TXL� FRPSWH�
IRQGDPHQWDOHPHQW�SRXU�OH�FOLHQW��,O�V¶DJLW�DXVVL�SRXU�O¶DYRFDW�GH�SUpSDUHU�VRQ�FOLHQW�j�XQ�
FHUWDLQ� pWDW� G¶HVSULW� SRXU� HQWDPHU� OH� SURFHVVXV�GH�PpGLDWLRQ� HW� OH� SRXUVXLYUH�� -H� UHoRLV�
SDUIRLV�GHV�FOLHQWV�HQ�PpGLDWLRQ�TXL�DUULYHQW�WHQGXV�FRPPH�GHV�FRUGHV�GH�YLRORQ��HW�TXL�
FRPPHQFHQW�SDU�XQ�© UpTXLVLWRLUH ª�IRUPHO�j�FKDUJH�GH�O¶DXWUH�SDUWLH�DYHF�GHV�FRQGLWLRQV�
SUpDODEOHV�HW�QRQ�QpJRFLDEOHV�SRXU�SRXUVXLYUH�OH�GLDORJXH��&ODLUHPHQW��FHV�FOLHQWV�RQW�pWp�
VRLW�PDO�UHQVHLJQpV�RX�LOV�Q¶RQW�SDV�EpQpILFLp�GHV�FRQVHLOV�G¶XQ�DYRFDW�VRXFLHX[�GX�ERQ�
GpURXOHPHQW� GH� OD�PpGLDWLRQ�� ,O� SHXW� DXVVL� DUULYHU� TXH� O¶DYRFDW� Q¶DYDLW� SDV� OD�PRLQGUH�
LGpH�GH�VRQ�U{OH�HQ�PpGLDWLRQ�RX�GHV�LQIRUPDWLRQV�j�WUDQVPHWWUH�j�VRQ�FOLHQW� 

/RUVTXH�O¶DYRFDW�Q¶D�SDV�G¶H[SpULHQFH�SUpDODEOH�HQ�PpGLDWLRQ�FRPPH�DYRFDW-FRQVHLO��FH�
TXL�HVW�HQFRUH�DVVH]�IUpTXHQW��LO�IDXW�GHPDQGHU�O¶DLGH�GX�PpGLDWHXU�TXL�WUDQVPHWWUD�WRXWHV�
OHV�LQIRUPDWLRQV�QpFHVVDLUHV�VXU�OHV�U{OHV�UHVSHFWLIV�GHV�SDUWLHV��GHV�DYRFDWV�HW�VRQ�SURSUH�
U{OH�ORUV�G¶XQ�HQWUHWLHQ�SUpDODEOH�RX�ORUV�G¶XQH�SUHPLqUH�VpDQFH�GH�PpGLDWLRQ�DYHF�WRXWHV�
OHV� SDUWLHV� SUpVHQWHV�� /HV� FRQWDFWV� WpOpSKRQLTXHV� HQWUH� DYRFDWV� HW� PpGLDWHXUV� GDQV� OD�
SKDVH� GH� PLVH� HQ� SODFH� GH� OD� PpGLDWLRQ� VRQW� G¶DLOOHXUV� IUpTXHQWV�� &HV� LQIRUPDWLRQV�
SHXYHQW�pJDOHPHQW�rWUH�REWHQXHV�GDQV�OHV�SHUPDQHQFHV�GH�PpGLDWLRQ� 

3DUPL� OHV� LQIRUPDWLRQV� HVVHQWLHOOHV� j� WUDQVPHWWUH� DX� FOLHQW� TXL� YD� SDUWLFLSHU� j� XQH�
PpGLDWLRQ��LO�\�DXUD�GRQF ��OH�U{OH�GX�PpGLDWHXU��GHV�DYRFDWV�HW�VXUWRXW�OH�U{OH�GHV�SDUWLHV��

                                                         
14  &HWWH�UqJOH�V¶DSSOLTXH�PrPH�VL�OH�PpGLDWHXU�HVW�DYRFDW�RX�MXULste de formation. 
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&H� VRQW� OHV� SDUWLHV�� HQFRXUDJpHV� HW� JXLGpHV� SDU� OH� PpGLDWHXU� TXL� V¶H[SULPHURQW� VXU� OD�
VLWXDWLRQ�FRQIOLFWXHOOH��VXU�OHV�FDXVHV�HW�OHXU�DQDO\VH�GH�OD�VLWXDWLRQ��TXL�UHFKHUFKHURQW�GHV�
SLVWHV�GH�VROXWLRQV�HW�GHV�RSWLRQV�HW�TXL� ILQDOHPHQW�GpILQLURQW� OHV�FRQWRXUV�G¶XQ�DFFRUG��
/D�UHVSRQVDELOLVDWLRQ�GX�FOLHQW�SDU�UDSSRUW�DX[�GpFLVLRQV�TXL�VHURQW�SULVHV�GDQV�OH�FDGUH�
GH� OD�PpGLDWLRQ�GRLW� rWUH� ELHQ� H[SOLTXpH�SDU� O¶DYRFDW� HW� UHQIRUFpH�SDU� OH�PpGLDWHXU��&H�
VRQW� OHV�SDUWLHV��in fine��GDQV�OH�FDGUH�GH�OD�PpGLDWLRQ�TXL�UHSUHQQHQW�SRVVHVVLRQ�GH�OHXU�
YLH��GH�OHXU�IDPLOOH��GH�OHXUV�DYRLUV��GH�OHXUV�DIIDLUHV��/H�PpGLDWHXU�RUJDQLVH�OH�FDGUH�GDQV�
OHTXHO�OH�GLDORJXH�GHYLHQW�j�QRXYHDX�SRVVLEOH��LO�HQFRXUDJH�OHV�SDUWLHV�GDQV�O¶pFRXWH�HW�OH�
UHVSHFW�PXWXHO��LO�SDUWLFLSH�j�O¶pFKDQJH�G¶LGpHV��V\QWKpWLVH�HW�VRXOLJQH�OHV�SRLQWV�G¶DFFRUG�
HW�GH�GpVDFFRUG��PDLV�LO�QH�SURSRVH�SDV�GH�VROXWLRQ�FOHI�HQ�PDLQ�DX[�SDUWLHV15� 

(Q�PpGLDWLRQ�IDPLOLDOH��LO�HVW�IUpTXHQW�TXH�OHV�DYRFDWV�VRLHQW�DFWLIV�DYHF�OHXUV�FOLHQWV�GDQV�
OH� FKRL[� GX� SURFHVVXV�� OD� SUpSDUDWLRQ� GHV� VpDQFHV�� OH� VXLYL� HW� OD� UpGDFWLRQ� GH� O¶DFFRUG�
ILQDO��PDLV�TX¶LOV�QH�VRLHQW�SDV�SUpVHQWV�SHQGDQW� OHV�VpDQFHV�SRXU�SHUPHWWUH�DX[�SDUWLHV�
G¶RXYULU� OD� GLVFXVVLRQ� DX[� DVSHFWV� SOXV� SHUVRQQHOV� HW� FRQFUHWV� HW� QH� SDV� UHYHQLU�
V\VWpPDWLTXHPHQW� HW� H[FOXVLYHPHQW� VXU� GHV� FRQVLGpUDWLRQV� MXULGLTXHV�� (Q� PDWLqUH�
FRPPHUFLDOH��F¶HVW� OH�VFKpPD� LQYHUVH�� OHV�DYRFDWV�VRQW�HQ�JpQpUDO�SUpVHQWV�WRXW�DX� ORQJ�
GX�SURFHVVXV�HW�GXUDQW�OHV�VpDQFHV�GH�PpGLDWLRQ��,OV�SDUWLFLSHQW�j� OD�IRLV�DX[�GLVFXVVLRQV�
VXU� OHV� FRQVLGpUDWLRQV� MXULGLTXHV� HW� VXU� OD� UHFKHUFKH� FUpDWLYH� GH� VROXWLRQV� LQFOXDQW� OHV�
DVSHFWV�WHFKQLTXHV�HW�FRPPHUFLDX[�GX�GRVVLHU���&RPPH�OH�U{OH�GX�PpGLDWHXU�Q¶HVW�SDV�GH�
JXLGHU�OHV�SDUWLHV�Oj�R��LO�SHQVH�TXH�VH�WURXYH�XQH�VROXWLRQ��F¶HVW�DX[�DYRFDWV�G¶DLGHU�OHXUV�
FOLHQWV�j�UpIOpFKLU��HQ�SUHQDQW�HQ�FRQVLGpUDWLRQ�QRQ�VHXOHPHQW�OHXUV�LQWpUrWV�PDLV�DXVVL�OHV�
LQWpUrWV�GH�O¶DXWUH�SDUWLH��HQ�SRVDQW�GHV�TXHVWLRQV�HW�HQ�FKHUFKDQW�j�FRQVWUXLUH�GHV�SRQWV�
DILQ�G¶DLGHU�OHV�SDUWLHV�GDQV�OD�UHFKHUFKH�GH�VROXWLRQV� 

IV. 5{OH�GH�O¶DYRFDW�DSUqV�OH�SURFHVVXV�GH�PpGLDWLRQ : 
O¶DYRFDW�H[SHUW 

/RUVTXH�OH�SURFHVVXV�GH�PpGLDWLRQ�D�SULV�ILQ��SOXVLHXUV�VLWXDWLRQV�SHXYHQW�VH�SUpVHQWHU�� 

/D�PpGLDWLRQ�SHXW�DYRLU�DERXWLW�j�XQ�DFFRUG��/HV�VWDWLVWLTXHV�GpPRQWUHQW�TXH�OH�WDX[�GH�
© UpXVVLWH ª�GH�OD�PpGLDWLRQ�HVW�GH�O¶RUGUH�GH������WRXV�GRPDLQHV�FRQIRQGXV16� 

                                                         
15  &¶HVW�XQH�GHV�GLIIpUHQFHV�DYHF�OH�MXJH�FRQFLOLDWHXU�GRQW�OH�U{OH�FRQVLVWH�SULQFLSDOHPHQW�j�pFRXWHU�OHV�

prétentions des parties, analyser la situation en droit et à faire une proposition de solution que les 
SDUWLHV�VRQW�OLEUHV�G¶DFFHSWHr ou non.  

16  Enquête Médiation Suisse 2014, publiée en novembre 2014 et disponible sur le site de la Fédération 
suisse des associations de médiation (FSM). 
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/H� U{OH� GH� O¶DYRFDW� YD� GpSHQGUH� GX� VWDGH� GH� OD� SURFpGXUH�� 6L� XQH� SURFpGXUH� GH�
FRQFLOLDWLRQ� RX� DX� IRQG� HVW� HQJDJpH� HW� TX¶HOOH� D� pWp� VXVSHQGXH� SHQGDQW� OD� GXUpH� GH� OD�
PpGLDWLRQ�� O¶DYRFDW� SRXUUD�SURSRVHU� j� VRQ� FOLHQW� GH� IDLUH� UDWLILHU� O¶DFFRUG�GH�PpGLDWLRQ�
VHORQ� O¶DUWLFOH� ���� &3&�� ,O� IDXW� TXH� OHV� SDUWLHV� IDVVHQW� FHWWH� GHPDQGH� FRQMRLQWHPHQW��
/¶LQVWDQFH�TXL�UDWLILH��DXWRULWp�GH�FRQFLOLDWLRQ�RX�MXJH�GX�IRQG��GLVSRVH�G¶XQ�SRXYRLU�GH�
FRJQLWLRQ� OLPLWp� TXL� FRQVLVWH� j� DQDO\VHU� VL� O¶DFFRUG� Q¶HVW� SDV� PDQLIHVWHPHQW�
GLVSURSRUWLRQQp�HW�V¶DVVXUHU�TX¶LO�QH�YLROH�SDV�OHV�GLVSRVLWLRQV�LPSpUDWLYHV17�� 

&HWWH� UDWLILFDWLRQ�FO{WXUHUD� OD�SURFpGXUH�HW� O¶DFFRUG�GH�PpGLDWLRQ�DXUD� OHV�PrPHV�HIIHWV�
TX¶XQH�GpFLVLRQ�HQWUpH�HQ�IRUFH��,O�VH�SHXW�DXVVL�TXH�OHV�SDUWLHV�UHWLUHQW�OHXU�GHPDQGH�HQ�
MXVWLFH�HW�QH�VRXKDLWHQW�SDV�REWHQLU� OD�UDWLILFDWLRQ�GH�O¶DFFRUG��'DQV�FH�FDV��O¶DFFRUG�GHV�
SDUWLHV�D�OD�YDOHXU�G¶XQ�FRQWUDW� 

,O�VH�SHXW�DXVVL�TXH�OD�PpGLDWLRQ�VH�GpURXOH�HQ�GHKRUV�GH�WRXWH�SURFpGXUH�MXGLFLDLUH��'DQV�
FH�FDV��OH�&3&�QH�SUpYRLW�SDV��DFWXHOOHPHQW��GH�SRVVLELOLWp�GH�GHPDQGHU�OD�UDWLILFDWLRQ�GH�
O¶DFFRUG��FH�TXL�HVW�FULWLTXp�SDU�OD�GRFWULQH18� 

,O�VH�SHXW�TXH�ORUV�GH�OD�PpGLDWLRQ��OHV�SDUWLHV�DLHQW�SUpYX�XQH�GDWH�UHODLV�OHXU�SHUPHWWDQW�
GH� WHVWHU� OD� VROXWLRQ�SUpFRQLVpH�GDQV� O¶DFFRUG� HW� VXVFHSWLEOH� G¶rWUH� FRQILUPpH� RX�G¶rWUH�
UppYDOXpH� VHORQ� GHV� FULWqUHV� GpILQLV� HQWUH� HOOHV�� 'DQV� FH� FDV�� O¶DYRFDW� GHYUD� YHLOOHU� j�
RUJDQLVHU� DYHF� VRQ� FOLHQW�� O¶DXWUH� SDUWLH� HW� OH� PpGLDWHXU�� FHWWH� VpDQFH� UHODLV� HW� GHYUD�
FRQVHLOOHU�VRQ�FOLHQW�VXU�OH�PDLQWLHQ�RX�OD�PRGLILFDWLRQ�GHV�FRQGLWLRQV�GH�O¶DFFRUG��YRLUH�
SURSRVHU�GH�QRXYHOOHV�RSWLRQV� 

6L� OD�PpGLDWLRQ�Q¶DERXWLW� SDV�� OHV� DYRFDWV� GHYURQW� UppYDOXHU� DYHF� OHXUV� FOLHQWV� O¶LQWpUrW�
G¶HQWDPHU� XQH� QRXYHOOH� QpJRFLDWLRQ� RX� G¶HQWDPHU� RX� SRXUVXLYUH� XQH� SURFpGXUH�
MXGLFLDLUH��$�QRWHU�TXH�VL�OD�PpGLDWLRQ�pWDLW�XQH�PpGLDWLRQ�MXGLFLDLUH��F¶HVW-j-GLUH�HQWDPpH�
GDQV� OH� FDGUH� G¶XQH� SURFpGXUH� MXGLFLDLUH� TXL� HVW� VXVSHQGXH� SHQGDQW� OD� GXUpH� GH� OD�
PpGLDWLRQ��OH�MXJH�GH�OD�FRQFLOLDWLRQ�GpOLYUHUD�XQH�DXWRULVDWLRQ�GH�SURFpGHU��DUW�����&3&��
RX�OH�MXJH�GX�IRQG��V¶LO�HVW�GpMj�VDLVL��UHSUHQGUD�OD�SURFpGXUH��DUW�����&3&�� 

/HV�SDUWLHV�RQW�EHVRLQ�GH�OHXUV�DYRFDWV�SRXU�OHV�JXLGHU�j�WUDYHUV�FHV�GLVSRVLWLRQV�HW�SRXU�
GpFLGHU�GH�OD�PHLOOHXUH�VROXWLRQ�GDQV�OH�FDV�TXL�OHV�RFFXSH��/RUVTXH�OD�PpGLDWLRQ�DERXWLW�
j� XQH� VROXWLRQ� VDWLVIDLVDQWH� SRXU� OHV� SDUWLHV�� HOOHV� VHURQW� QDWXUHOOHPHQW� UHFRQQDLVVDQWHV�
HQYHUV� OHXUV�DYRFDWV�GH� OHXU�DYRLU�SURSRVp�FH�PRGH�GH� UpVROXWLRQ�GHV�FRQIOLWV�HW� GH� OHV�
DYRLU�JXLGpHV�WRXW�DX�ORQJ�GX�SURFHVVXV��(Q�FDV�GH�QRXYHDX�GRVVLHU��F¶HVW�QDWXUHOOHPHQW�

                                                         
17  Message p. 6944 ± Article 217 CPC. 
18  F. PASTORE et B. SAMBETH GLASNER, La médiation civile dans le Code de procédure civile unifié, 

5HYXH�GH�O¶DYRFDW���������S���� ; Le législateur belge a fait un autre choix en prévoyant la possibilité 
G¶REWHQLU� O¶KRPRORJDWLRQ� G¶XQ� DFFRUG� GH� PpGLDWLRQ� HQ� GHKRUV� GH� WRXWH� SURFpGXUH� MXGLFLDLUH� j�
certaines conditions (Article 1733 Code Judiciaire belge).  



CINTHIA LÉVY 

130 
 

YHUV�FHV�DYRFDWV�TXH�OHV�SDUWLHV�VH�WRXUQHURQW�GH�PrPH�TXH�SRXU�OD�PLVH�HQ�SUDWLTXH�GHV�
VROXWLRQV�SUpFRQLVpHV�HQ�PpGLDWLRQ19�� 

Conclusion : Entrez dans la danse 

/H� U{OH� GH� O¶DYRFDW�� j� O¶LQVWDU� GH� QRPEUHXVHV� SURIHVVLRQV�� HVW� HQ� SOHLQH� pYROXWLRQ��
&HUWDLQV�SHVVLPLVWHV�DQQRQFHQW�OD�GLVSDULWLRQ�GH�OD�SURIHVVLRQ�DX�SURILW�GHV�VLWHV�LQWHUQHW�
GH�UHFKHUFKHV�MXULGLTXHV��G¶DXWUHV�VH�FUDPSRQQHQW�DX[�VHUYLFHV�FODVVLTXHV�GH�O¶DYRFDW��OHV�
YLVLRQQDLUHV�RQW�GpMj�SULV� OH�YLUDJH�GHV�QRXYHOOHV�WHFKQRORJLHV�DGDSWpHV�DX[�VHUYLFHV�GH�
O¶DYRFDW� HW� VH� VRQW� IRUPpV� DX[� QRXYHOOHV� SUDWLTXHV� WHOOHV� TXH� OD� PpGLDWLRQ� HW� OH� GURLW�
FROODERUDWLI�� 

&RPPH�QRXV�O¶DYRQV�GpFULW�GDQV�OD�SUpVHQWH�FRQWULEXWLRQ��OH�U{OH�GH�O¶DYRFDW�HVW�PXOWLSOH�
HW�HVVHQWLHO�j�WRXV�OHV�VWDGHV��avant, pendant et après�OD�PpGLDWLRQ��&H�U{OH�HVW�ELHQ�SOXV�
ODUJH�TXH�OD�VLPSOH�SUpVHQFH�GHV�DYRFDWV�ORUV�GHV�VpDQFHV�GH�PpGLDWLRQ��/D�IRUPDWLRQ�HW�
O¶LPSOLFDWLRQ�GHV�DYRFDWV�SHXYHQW�rWUH�XQ�JDJH�GH�UpXVVLWH�GX�SURFHVVXV�GDQV�O¶LQWpUrW�GHV�
SDUWLHV�� /HV� DYRFDWV� IRUPpV� FRPPH� FRQVHLO� HQ�PpGLDWLRQ� VRQW� GHV� DOOLpV� GX�PpGLDWHXU�
SRXU� IDLUH� DERXWLU� OH� SURFHVVXV� GH� PpGLDWLRQ�� 3OXV� OD� SDUWLFLSDWLRQ� GHV� DYRFDWV� j� OD�
PpGLDWLRQ� VH� JpQpUDOLVHUD�� SOXV� OHV� DYRFDWV� VHURQW� SHUoXV� FRPPH� FRQWULEXDQW� j�
O¶DSDLVHPHQW�GHV�UHODWLRQV�DX�VHLQ�GH�QRWUH�VRFLpWp�WRXW�HQ�OHXU�SHUPHWWDQW�GH�GLYHUVLILHU�
OHXUV�DFWLYLWpV�� 

3RXU�WHUPLQHU��MH�SURSRVH�XQH�PpWDSKRUH�VXU�OH�WKqPH�GH�OD�GDQVH � 

/D�SURFpGXUH�MXGLFLDLUH�HVW�FRPPH�XQH�YDOVH�j�WURLV�WHPSV��WUDGLWLRQQHOOH��ELHQ�RUFKHVWUpH�
HW� ELHQ� SURJUDPPpH�� YLVLEOH� HW� SUpYLVLEOH�� &KDTXH� GDQVHXU� D� XQ� U{OH� GLIIpUHQW� HW�
SUpDODEOHPHQW�GpILQL� 

/D�PpGLDWLRQ�HVW�FRPPH�XQH�© 6LOHQW�3DUW\ ª20 ��OD�GDQVH�HVW�DX�FKRL[��FHX[�TXL�HQWHQGHQW�
OD�PrPH�PXVLTXH��© V¶HQWHQGHQW ª��VH� UHFRQQDLVVHQW�HW�SHXYHQW�VH� UHWURXYHU��&H� VHUD� OH�
FDV�GHV�SDUWLHV��GH� OHXUV�DYRFDWV�HW�GX�PpGLDWHXU��3RXU�FHX[�TXL�VRQW�HQ�GHKRUV��RX�TXL�
pFRXWHQW� XQH� DXWUH� PXVLTXH�� FHOD� VHPEOH� FXULHX[�� HW� SHXW� PrPH� SDUDvWUH�
LQFRPSUpKHQVLEOH�� 7RXWHIRLV�� PrPH� SRXU� FHX[� TXL� Q¶pFRXWHQW� SDV� OD� PrPH� PXVLTXH��
O¶KDUPRQLH� GHV� JHVWHV� HW� OD� PDJLH� GX� PRPHQW� GH� OD� PpGLDWLRQ� VRQW� SHUFHSWLEOHV� HW�
SUpVHQWV�

                                                         
19  C. LÉVY. et L. TILLE, op. cit., p. 21. 
20  Une « Silent Party » est une soirée dansante où les participants reçoivent des casques sans fils pour 

écouter la musique et qui dansent apparemment « en silence » pour les observateurs extérieurs.  


